Chapter One
The Idea of a Federal Commonwealth*

Dr Nicholas Aroney

Arguably the single most important provision in the entire body of Australian constitutional law is s. 3 of the
Commonuwealth of Australia Constitution Act 1900 (UK). This section authorised Queen Victoria to declare by
proclamation that the people of the several Australian colonies should be united in a Federal Commonwealth
under the name of the Commonwealth of Australia.

Several things are at once noticeable about this provision. Of primary importance for present purposes is
that, while the formation of the Commonwealth depended upon an enactment by the Imperial Parliament at
Westminster and a proclamation by the Queen, the Australian Commonwealth was itself premised upon the
agreement of the people of the several colonies of Australia to be united into a federal commonwealth.

The framers of the Constitution could arguably have used any one of a number of terms to describe the
nature of the political entity that they wished to see established. The federation was established subject to the
Crown and under a Constitution, so they might have called it the Dominion of Australia and described it as a
constitutional monarchy. The Constitution was arguably the most democratic and liberal that the world had yet
seen, so perhaps they could have called it the United States of Australia and described it as a liberal democracy.
But to conjecture in this way is to hazard anachronism. The framers of the Constitution chose to name it the
Commonuwealth of Australia and to describe it as a federal commonwealth. What did they mean by this, and how
was the idea of a federal commonwealth embodied in the Constitution which they drafted?

The use of the word commonwealth, the origin of which is generally ascribed to Henry Parkes, appears to
have generated a great deal of debate, both behind the scenes and in public.' The use of the expression federal
commonwealth, however, appears to have received much less explicit attention. Samuel Griflith appears to have
been the first to use it during the first Federal Convention held in Sydney in 1891.? The phrase did not appear
in the draft constitutions prepared by Andrew Inglis Clark and Charles Kingston,’ but did appear in the
draft Constitution Bill prepared by Grifhith, Inglis Clark and Edmund Barton, together with the designation
Commonwealth of Australia.* Thereafter, and especially during the second Federal Convention held in 1897-
98, the delegates used the expression federal commonwealth freely and frequently to designate the entity they
wished to see created.” Although the meaning of the phrase itself was not analysed at length until John Quick
and Robert Garran published their monumental commentary on the Constitution in 1901,° the ideas and
values signified by the phrase were the subject of a great deal of discussion.

The inspiration for the expression federal commonwealth can almost certainly be traced to James Bryce’s
highly influential book, 7he American Commonwealth.” Bryce’s influence upon the framers of the Australian
Constitution is well known.® His basic idea was that the American political system is best understood as:

“a Commonwealth of commonwealths, a Republic of republics, a State which, while one, is
nevertheless composed of other States even more essential to its existence than it is to theirs”.”

Bryce was here echoing a conception of the federal commonwealth which had been previously described
by Montesquieu in his famous Lesprit des Lois, first published in 1748. Montesquieu had said that a federal
republic arises when:

“.....several smaller States agree to become members of a larger one, which they intend to form.
It is a kind of assemblage of societies, that constitutes a new one, capable of increasing by means
of new associations till they arrive at such a degree of power as to be able to provide for the
security of the united body. ... As this Government is composed of small Republics, it enjoys the



internal happiness of each, and with respect to its external situation, it is possessed, by means of
the association, of all the advantages of large Monarchies”."

The influence of this idea of a Commonwealth of commonwealths can be traced in a direct line from
Montesquieu, via the framers of the American Constitution, down to those who drafted the Australian
Constitution in the late 19" Century. Alexander Hamilton, although the sincerity of his attachment to the
idea may be doubted, adopted Montesquieu’s definition of the federal republic in one of his letters to the
Independent Journal, calculated to convince voters in the State of New York to ratify the proposed Constitution,
and soon thereafter republished in a collection of 85 essays which we today know as 7he Federalist Papers."
In turn, Hamilton’s essay (which we know as Federalist No. 9) was cited by Thomas Just in a little known, but
highly significant, compendium which he prepared for the delegates to the Federal Convention of 1891 on
the order of the government of Tasmania, and most probably on the instructions of Andrew Inglis Clark.'

Thomas Just’s book contained a variety of extracts from various important writings on the idea of a federal
commonwealth. Just’s presentation of these extracts was done in a way that was apparently calculated to guide
the reader in a certain direction. Most conspicuous among these were a number of extracts from 7he Federalist
Papers, including Hamilton’s Federalist No. 9 and James Madison’s Federalist No. 39. In Just’s presentation,
these extracts seemed to provide appropriate guidance on almost all important issues relating to Australian
federation, apparently on the premise that “the Constitution of the United States was framed under similar
circumstances to those which should mark the formation of the Constitution of United Australasia”.'® Just
used Hamilton (and Montesquieu before him) to present the idea that a federation is essentially an “assembly
of States” which is at the same time itself a “State”, and in which the several States are constituent members,
entitled to separate representation in the institutions of the federal government and an exclusive sphere of
“sovereign” power over their own internal affairs."

While there were disputes over the details, as well as a small handful who dissented, it was this general
conception of a federal commonwealth which animated the vast majority of the framers of the Australian
Constitution and represented the general consensus of opinion among them. Time and again, the framers
reasoned in terms of the idea of a federal commonwealth — the idea that the proposed Constitution must
create a Commonwealth of commonwealths, a political community which is itself composed of constituent
political communities more essential to its existence than it is to theirs. The Australian framers in particular
learned from James Madison that this premise — of a federal state constructed out of constituent states — must
have an influence upon institutions, decision-making processes, configuration of powers and amendment
processes adopted under a federal constitution."

Madison had pointed out in Federalist No. 39 that a genuine federation is premised upon the consent of
all of the constituent states — which is to say that it is founded upon a unanimous agreement among them.'®
However, the formation of a federal commonwealth means that those states have agreed to a joint political
destiny, and so they consent to a political decision-making process in which decisions are taken by some form
of majority rule. And yet, because the states come into the federation as equals, they are entitled to equal
respect in that decision-making process. For Madison, the proposed US Constitution gave effect to both of
these principles; first, in the form of the House of Representatives, representative of the people of the nation
as a whole, second, in the form of the Senate, representative of the States on the basis of equality, and third,
in the form of the President, chosen through an electoral college representative of both the nation as a whole
and the separate States."”

The specific form in which these principles could be embodied could vary, however. The Australians followed
the Americans in constructing a House of Representatives in which the people of the entire Commonwealth
would be represented, but diverged from the American example in providing for the direct election of the
Senate by the people of each State, and deviated even more extensively by making provision for a system of
parliamentary government in which the Commonwealth executive would be responsible primarily to the
House of Representatives. And yet, after prolonged debate, the Australians settled upon a formula which
gave the Senate power to refuse to pass the annual supply bills, a power which could be used to bring down
a government.'®

Since in such a system the constituent States enter the federation as previously existent, mutually
independent, self-governing political communities, it followed for the Australians that it was not the task of
the federal Constitution to establish them as such, nor to invest them with powers.” The existence and self-
governing capacities of the constituent States were indeed the presupposition of federation. The purpose of the



federal Constitution was to establish and empower a newly-formed federal political community which would
be responsible to undertake those governing tasks that could be better addressed by a federal government.
Moreover, the object of federation was to create a federal commonwealth in which the States would continue
to exist and function as such. Thus, as Madison had pointed out, it was appropriate for the Constitution to
confer only specific powers upon the Commonwealth, leaving the States to continue to exercise their original,
“sovereign” powers, subject only to the competencies transferred to the Commonwealth.?

Finally, Madison in effect pointed out that federation involves not only a commitment to a joint political
action, but also a joint constitutional destiny.” While the constituent States entered the federation by
unanimous consent, they committed themselves to the amendment of the Constitution by a decision-making
procedure over which they did not retain an individual veto. For the framers of the Australian Constitution,
just as the representative principle appropriate to a federal commonwealth was one in which both the people
of the Commonwealth and the peoples of the States were represented in the Parliament, so the amendment
formula recognised a role for the people (and their representatives) at both a Commonwealth and a State level,
in both cases voting by majority.”> And yet the decision-making process was not simply one of majority rule
in all respects. Unanimity was the basic decision-making rule underlying the formation of the federation in
the first place, and it remained appropriate to continue that decision-making rule in respect of those matters
the constituent States were not yet prepared to relinquish entirely. Thus, the general process for amending the
Constitution was in most respects one in which the final decision would be referred to both the people of the
Commonwealth as a whole and to the peoples of the States voting in a referendum. However, amendments
to the representation of the people of a State within the Parliament, or alterations to the boundaries of a
State, would require the consent of the people of the State concerned.” In other words, to alter matters
as fundamental as this, there was a reversion to the underlying principle of unanimity — a principle which
required the consent of each constituent State to a proposed constitutional alteration of this kind.

I have elsewhere argued that this very same principle ought to apply to any amendment to the so-
called “covering clauses” of the Commonwealth of Australia Constitution Act, including the Preamble.* The
amendment of the existing Preamble or the insertion of a new one to take its place should depend, I have
argued, upon the agreement of the people of every single Australian State, and not just of a majority of the
Australian States. While the matter is certainly not without doubt, this issue of how the existing Preamble
might be altered or replaced shaped the specific proposal presented to the voters during the constitutional
referendum on an Australian republic and a new Preamble in 1999.% It will also shape any future proposal
either to amend the existing Preamble or insert a new one.

This idea of a federal commonwealth has implications for how the Australian Constitution ought to be
interpreted. Stephen Gageler, the newly appointed Solicitor-General of the Commonwealth, wrote an article
two decades ago in which he argued that because the Australian Constitution contains a complex system
of “political” mechanisms through which Commonwealth decision-making is channelled and a certain
“equilibrium” of the federal system maintained, it is not the task of the courts to impose an additional set
of what might be called “judicial” safeguards.”® This means that when asked to rule on questions of whether
Commonwealth laws fall within one of the heads of power contained in s. 51 of the Constitution, the courts
— and especially the High Court of Australia — should ordinarily adopt a deferential standard of review. The
Parliament’s judgment that its legislation is indeed constitutional should be given the benefit of the doubt,”
and federal legislation should only be held unconstitutional if no rational connection with an affirmative
grant of power can be demonstrated at all.”®

The grounds of Gageler’s argument are diverse. He recites the views expressed by several framers of the
Constitution, but does not seem to consider these views to be in any sense binding or authoritative. He also
relies very heavily upon a particular interpretation of certain dicza in the judgment of Isaacs ] in the Engineers
Case, but does not in any place state clearly that he would rely on those dicza as a matter of authoritative
precedent. Gageler alludes to the practical functioning of the political process in Australia, suggesting that the
Commonwealth Parliament can be trusted to represent the considered views of the entire Australian people,
but the claim remains very abstract, and is not subjected to the critical attention that would be necessary in
order to establish it as a well-founded, empirical fact.”” Gageler likewise finally concludes by pointing to “the
centrality of the political process in the Australian Constitution”,® suggesting, perhaps, that it is the text and
structure of the Constitution itself that is ultimately determinative on this point; but nowhere in the article



is there a close examination of the relevant provisions and the institutions to which they give rise in order to
make good this argument.

It lies beyond the scope of this paper to scrutinise each of these points. What I propose to do in the
remainder of this paper is to focus on the way in which the framers conceived of the task to be undertaken by
the High Court of Australia, with its implications for the way in which the High Court ought to go about its
task of constitutional interpretation in federalism disputes.®!

It is possible both to underestimate and to overestimate the significance of the High Court’s role as the
framers largely conceived it.* A clear majority of the framers believed that the structure of the Commonwealth
Parliament and, in particular, the Senate would be an important mechanism by which the peoples of the States
would be represented and the interests of the States taken into consideration. They therefore insisted that each
of the constituent States should be equally represented in the Senate, and that the Senate should be just about
as powerful as the House of Representatives. Those, like Isaac Isaacs and Henry Bournes Higgins, who did not
wish a Senate of this kind to be established, argued that federalism is exhausted by the idea of a division of
powers between the federation and the States, enforced by the courts. In this specific context, their argument
overestimated the importance of the High Court and the division of powers, making this #e centrepiece of the
federal system. Against this, the vast majority of the framers of the Constitution considered that federalism
implies, as well, a mechanism by which the States are represented in the decision-making institutions of the
federation as a whole, that is, through their equal representation in a powerful Senate.

But it is also possible to underestimate the significance of the High Court’s role as the framers conceived it.
While the vast majority did not regard the High Court as the only means by which the interests of the States
might be protected, they certainly thought it should have a very important role in resolving disputes between
the Commonwealth and the States concerning the scope of their respective powers and responsibilities.
Indeed, it was precisely as the specific design and composition of the Senate evolved during the course of the
debates that the role of the High Court was itself clarified and emphasised.

The equal representation of the States in the Senate was never doubted. Throughout the Federal Convention
of 1891, it was proposed and generally agreed that Senators would be nominated by the respective State
Parliaments on the model of the US Constitution as it then provided.*® Given that under the practices of
responsible parliamentary government, the executive governments of each State enjoyed the confidence of at
least the lower houses of their respective Parliaments, this would have meant that the Senators nominated
by the State Parliaments would have been representative, not only of the State Parliaments but also of the
views and interests of the State governments. At this early stage in the debate the need to provide for a federal
Supreme or High Court was also recognised, especially as a general (and possibly final) court of appeal for
the entire federation,* and as the means by which federal law would be applied directly to the citizen,* but
its role as an arbiter of federal disputes and as an enforcer of the Constitution, while certainly recognised, was
much less prominent.*® Accordingly, in the draft Constitution Bill that emerged from the Federal Convention
of 1891, provision was made to give the Commonwealth power to establish a Supreme Court of Australia;
the existence of the Court was not established by the Constitution itself, but made contingent upon the
Commonwealth taking steps to create it.”’

Following the Convention of 1891 and leading up to the Convention of 1897-98, several important
changes occurred. One was that the process by which the Constitution was to come into being was made by
the Enabling Acts passed in each colony to depend upon the agreement of the people of each colony voting
in a referendum.?® Associated with this move to direct, popular ratification of the Constitution was the view
that the Senate ought similarly to be directly elected by the people of each State, rather than nominated by
the State Parliaments.?” As such, the Senate would be representative of the people and give effect to the federal
principle in that respect, but the degree to which the Senate would be representative of the views and interests
of the governments of the States was to that extent significantly reduced, if not eliminated. Notably, at around
this time as well, the framers began to take much more interest in the High Court and its role in interpreting
the Constitution and resolving federal disputes. John Quick and Robert Garran, in two works prepared for
the Convention of 1897-98, both argued that judicial review under a written constitution was an essential
element of a federal system.”” As Garran put it, the “essential characteristics” of federal government are:



“(1) The supremacy of the Federal Constitution.

(2) 'The distribution, by the Constitution, of the powers of the Nation and the States
respectively.

(3) 'The existence of some judicial or other body empowered to act as ‘guardian’ or ‘interpreter’ of
the Constitution”.*!

Consistent with this perspective, from the very beginning of the debate within the second Federal
Convention of 1897-98, the High Court’s role as constitutional adjudicator between the Commonwealth and
the States was very clearly in view.** In addition to a general appellate jurisdiction from the decisions of the
Supreme Courts of the States, specific provision was made for jurisdiction to be conferred upon the High Court
by the federal Parliament to hear matters “arising under the Constitution, or involving its interpretation”.’
According to Josiah Symon, the High Court was going to be the “keystone of the federal arch” and essential
to the very “fabric” of the Constitution.* According to William Trenwith, it would be the “custodian of the
Constitution”.* According to Edmund Barton, the Court would be “the bulwark of the Constitution” and
its “supreme interpreter”.*

Given the critical role that the High Court would play, much closer attention was now given to such
matters as the number of Justices to be appointed to the High Court, the mode of appointment, the grounds
of removal from office and the extent of the Court’s jurisdiction. In particular, there was concern to ensure
that members of the Court could only be removed upon an address of both houses of Parliament upon proved
“misconduct, unfitness, or incapacity”, as Kingston proposed in 1897." Kingston’s argument was that it was
necessary to “preserve intact the absolute independence of the judges, both in relation to the Federal Executive
and the Federal Parliament”.*®

Isaacs and Higgins thought the amendment unnecessary.” Responding in support of Kingston, however,
Symon pointed out that because the High Court would be called upon to “safeguard the liberties of the subject
and the rights of the individual States against the encroachment of the [Commonwealth] Legislature”, it was
vital that its independence be “absolutely assured”.”® For Barton, it was precisely because the Court would
be called upon to scrutinise federal legislation to determine whether it was consistent with the Constitution
that it was necessary for the Court to be protected from attack by the Commonwealth Parliament, and it
was in disputes between the States and the Commonwealth that the most serious of such cases would arise.”!
For Downer, what was particularly important was that the Commonwealth be prevented by the Court from
pursuing powers and enacting legislation on topics “never intended by the founders of the Constitution”.”

What is especially clear, then, is that it was because the framers wished to ensure that the allocation of
only limited powers upon the Commonwealth would be maintained that they provided for the creation of
an independent High Court with the power of judicial review. They recognised the immensity of the power
involved — that the High Court, as Symon put it, would be “equal to, if not above, the Parliament and
Executive” in this respect.”® Indeed, such was the power that the High Court would now exercise, there were
even attempts to ensure that its composition would be reflective, if not even representative, of the several
States. At Melbourne in 1898, Patrick Glynn (unsuccessfully) proposed that the High Court should consist
of a Chief Justice and, until Parliament otherwise provided, the Chief Justices of the several States.”* Glynn’s
stated reasons were financial: in its early years, the High Court would not have much work to do, and so it
would be expedient to make use of the Chief Justices of the States as an interim measure.

Barton’s chief objection to this was that the proposal placed the composition and indeed even the existence
of the High Court ultimately under the control of the Commonwealth, enabling the Commonwealth to “alter
the arrangements upon the faith of which” the various States would agree to federate — a “structural change”,
he said, “in the whole fabric of the Constitution” which would undermine and perhaps even eliminate the
role of the Court as arbiter between the Commonwealth and the States a# the bebest of the Commonwealth.>
Barton also argued that the appointment of the Chief Justices of the States would lead to the suspicion that
they were intended to be representative of provincial interests rather than impartial between the interests of
both the Commonwealth and the States.”® As Symon put it, they would “owe their judicial allegiance and
their emoluments to the separate States”.”” But to this Kingston retorted that if the High Court was to be
appointed solely by the Commonwealth there would likewise be an apprehension of bias — unconscious bias, as
James Walker explained — in favour of the Commonwealth, and that the best solution was to make the Court
representative of both the Commonwealth and the States.®



On both sides of this debate, it was expected that the High Court would have to resolve disputes between
the Commonwealth and the States and that it ought to do so in terms that were impartial between both
parties.” The framers were conscious, as Richard O’Connor later put it, that the Court would have to decide
questions which would become matters of “burning political moment” — questions which would affect the
interests of the States and the Commonwealth and would likely give rise to “heated controversy” between the
two.% After almost a century of High Court interpretations of the Constitution which have been friendly to
the Commonwealth at the expense of the States, we may regret that something like Glynn’s proposal was not
accepted.

This closer attention given to the High Court at the Convention of 1897-98 could be explained simply
on the ground that, after almost a decade of debate on the question of federation, the attention to detail had
increased, the framers had become better informed and the arguments had become more sophisticated.®’
However, this greater emphasis upon the High Court can also be explained as a response to the fact that the
Senate was now to be directly elected by the people of the States — properly representative of them, but to
that degree less representative of the interests of the State governments, in which context some additional
safeguard was doubly necessary, namely the High Court of Australia exercising judicial review. Certainly
Edmund Barton thought that the most essential element of the federal project was the establishment of a
relatively powerful Senate in which the constituent States were to be equally represented; but, at the same
time, if the Senate should fail to protect the rights of the States, he said, the High Court should be called upon
to adjudicate.®

The framers therefore expected the High Court to be the final bulwark of the Constitution — to resolve
disputes between the Commonwealth and the States over its interpretation — and in so doing, to give effect
to their general vision of a “federal commonwealth”. This vision involved, as I have suggested, several basic
ideas: first, that the Constitution would be founded upon the consent of the people and governments of
each constituent State; second, that the Constitution would establish the Commonwealth and continue the
existence of the States; third, that the Commonwealth Parliament would be representative of both the people
of the Commonwealth as a whole and the peoples of the several States; fourth, that specific and limited powers
would be conferred upon the Commonwealth, while the States would continue to exercise the legislative and
other governmental powers which they had possessed prior to federation; fifth, that should the Commonwealth
Parliament purport to enact legislation which, despite the existence of the Senate, exceeded its constitutional
powers, the High Court would be called upon to enforce the Constitution against the Commonwealth (and
likewise act against unconstitutional legislation by the States); and, sixth, that the entire Constitution should
only be altered in ways that reflected its character as the Constitution of a federal commonwealth — a process
in most cases requiring the consent of a majority of voters in Australia and a majority of voters in a majority
of States, but in certain crucial cases, requiring the consent of a majority of voters in every State affected by
the proposed alteration.

Contrary to the attitude adopted by Isaac Isaacs in the infamous Engineers Case of 1920, the Constitution
is not to be reduced to a mere statute of the Imperial Parliament at Westminster.® Nor is it, as Isaacs ] there
suggested, a compact simply of “the people of Australia”.* It is, rather, the result of a federating process in
which the voters of each of the several Australian States participated; and the terms and structure of the
Constitution reflected this fact.

With the greatest of respect to the many members of the High Court who have thought differently over
the years, it is quite contrary to the text and structure of the Constitution to interpret each head of legislative
power conferred upon the Commonwealth in the very widest terms which the language possibly allows.®
Each head of power is capable of alternatively narrower or wider interpretations. The High Court ought rather
to adopt an interpretation of each head of power which takes fully into consideration the underlying idea that
the Commonwealth Parliament is designed to be a legislature of specific and limited powers, and that the
Constitution preserves the existence and continuing capacities of the States as self-governing bodies politic.*
This does not necessarily mean that the Court should adopt the very narrowest possible interpretation of each
head of power conferred upon the Commonwealth, but it certainly means that neither should the Court
necessarily adopt the very widest possible interpretation.

There is no pre-defined “federal balance” to which it is possible to point in this regard. There are interpretive
choices to be made. But the federal scheme of the Constitution gives the Court good reason, when making



those choices, to take into consideration the fact that the framers of the Constitution intended to create a
federal commonwealth in which the Commonwealth would certainly have significant powers, but also one
in which the State governments would continue to be the means by which the peoples of each State would
continue to exercise a substantial capacity to govern themselves.

The framers were strongly united on the importance of judicial independence as a means to this end of
keeping both the Commonwealth and the States within their respective spheres. As Downer put it, the High
Court would exercise “vast powers of judicial decision” in determining what would be “the relative functions
of the Commonwealth and of the States”. And he seemed to speak for many of the framers when he added
that the Court would have:

“.....the obligation of finding out principles which are in the minds of this Convention in
framing this Bill and applying them to cases which have never occurred before, and which
are very little thought of by any of us. With this Supreme Court, particularly in the earlier
days of the Commonwealth, rests practically the establishment on a permanent basis of the
Constitution, because with them we leave it not to merely judicially assert the principles which
we have undoubtedly asserted, but with them rests the application of those principles, and the
discovery as to where the principles are applicable and where they are not”.

Such was Downer’s conception, at least, of the role to be played by the High Court. No-one ventured to
contradict him at the time. To argue, as Stephen Gageler has done, that the Court should assume that the
political process is generally sufficient to protect the integrity of the States as self-governing constituents of the
federation, and that the High Court should therefore presume that Commonwealth laws are constitutional
unless unconstitutionality can be clearly demonstrated, is to argue at variance with the design and function
which the framers of the Constitution so clearly had in mind for this keystone of the federal arch.
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